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BEFORE THE BOARD OF ENVI RONMENTAL REVI EW
OF THE STATE OF MONTANA

In the matter of the adoption ) NOTI CE OF PUBLI C HEARI NG ON
of new rules | through X ) PROPOSED ADOPTI ON AND
pertaining to water use ) AMENDMENT

cl assifications and nuneric )

nutrient standards; and the )

amendment of ARM 17. 30. 602 and)

17.30. 619 pertaining to ) (WATER QUALI TY)
definitions and incorporations)

by reference

TGO Al Concerned Persons

1. On May 13, 2002, at 10:00 a.m, the Board of
Envi ronnental Review will hold a public hearing in Room 111 of
the Metcal f Building, 1520 East Sixth Avenue, Hel ena, Montana,
to consider the proposed adoption and anmendnent of the above-
stated rul es.

2. The Board wll make reasonable accommodations for
persons with disabilities who wsh to participate in this
public hearing or need an alternative accessible format of
this notice. If you require an acconmodation, contact the
Board no later than 5:00 p.m, My 1, 2002, to advise us of
the nature of the accommodation that you need. Please contact
the Board Secretary at P.O Box 200901, Hel ena, Mntana 59620-
0901; phone (406) 444-2544; fax (406) 444-4386 or enai
"ber @tate.nt.us".

3. The proposed new rul es provide as foll ows:

RULE | WATER- USE CLASSI FI CATIONS  AND DESCRI PTI ONS -
CONSTRUCTED DI TCHES, SEASONAL AND SEM - PERVANENT LAKES AND
EPHEMERAL STREAMS (1) The water-use classifications for
waters in constructed irrigation ditches and drain ditches
that have return flows to state waters and the water-use
classification for waters in epheneral streans and seasonal
and sem - permanent | akes and ponds are as foll ows:

(a) waters in constructed irrigation and drain
ditches that contain controlled flows of surface water
and are de-watered during the non-irrigation season. . . . D1

(b) waters in constructed irrigation and drain
ditches that contain controlled flows of surface water
m xed with ground water and are periodically de-watered. . D2

(c) epheneral streans including epheneral streans
with flows that are perlodlcally augnent ed by dlscharges

from point sources . . : . . E1
(d) epheneral streans with flows that are

augnent ed by continuous di scharges from point sources. . . E-2
(e) seasonal lakes and ponds . . . . . . . . . . . . E3

(f) sem -permanent | akes and ponds, not
including reservoirs, that have an el ectrica
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conductivity (EC) less than 7,000 pS/Ycm . . . . . . . . . E4
(g) sem -permanent | akes and ponds, not

i ncluding reservoirs, that seasonally have an EC equal

to or greater than 7,000 pS/cm. . . . . . . E5
(h) streans with |ow or sporadlc flom1that

because of natural hydro-geonorphic and hydrologlc

conditions, are not able to support fish . . .. F-1
(2) This rule does not classify any speC|f|c wat er body.

Prior to a specific water body being classified in ARM

17.30.607 through 17.30.614 wunder one of the water-use

classifications identified in (1)(a) through (h) and before

the U S. environnental protection agency's approval of the

water body's revised classification, a wuse attainability

analysis nust be conducted in accordance wth 40 CFR

131.10(g), (h) and (j)-.

AUTH:  75-5-301, MCA
| MP: 75-5-301, MCA

RULE 11 D1 CLASSI FI CATI ON STANDARDS (1) Wat er s
classified D1 are to be maintained suitable for agricultura
pur poses and secondary contact recreation.

(2) No person nmay violate the follow ng specific water
quality standards for waters classified D1

(a) the standards in WXB-7 for carcinogens and
paraneters with a bioconcentration factor greater than 300
apply;

(b) the water quality shall be maintained of sufficient
quality that all designated uses of any downstream receiving
waters will be fully maintained;

(c) when the daily maxi mum water tenperature is greater
than 60°F, no permitted discharge(s) nay cause the geonetric
mean nunber of organisns of the fecal coliformgroup to exceed
1,000 per 100 mMl and 10 percent of the sanples during any 30-
day period may not exceed 2,000 fecal coliforns per 100 nmi .

(3) The narrative standards in ARM 17.30.637(1)(d) and
(2) that pertain to aquatic life do not apply.

AUTH:  75-5-301, MCA
| MP:  75-5-301, MCA

RULE 11 D-2 CLASSI FI CATI ON STANDARDS (1) Wat er s
classified D2 are to be maintained suitable for agricultura
purposes and secondary contact recreation. Because  of

conditions resulting from flow regul ati on, maintenance of the
ditch or geonorphol ogi cal and riparian habitat conditions, the
quality of these waters is marginally suitable for aquatic
life.

(2) No person may violate the follow ng specific water
quality standards for waters classified D 2:

(a) the acute aquatic life standards in WXB-7 apply,
except for the ammoni a standards, which do not apply;
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(b) the standards in WXB-7 for carcinogens and
paraneters with a bioconcentration factor greater than 300
apply;

(c) the water quality shall be maintained of sufficient
quality that all designated uses of any downstream receiving
waters will be fully maintained;

(d) when the daily maxi mum water tenperature is greater
than 60°F, no permtted di scharge nay cause the geonetric nean
nunber of organisnms of the fecal coliform group to exceed
1,000 per 100 mM and 10 percent of the sanples during any 30-
day period may not exceed 2,000 fecal coliforns per 100 nmi .

(3) The narrative standards in ARM 17.30.637(1)(d) and
(2) that pertain to aquatic life do not apply.

AUTH:  75-5-301, MCA
| MP: 75-5-301, MCA

RULE 1V E-1 CLASSI FI CATI ON STANDARDS (1) Wat er s
classified E-1 are to be maintained suitable for agricultura
pur poses, secondary contact recreation and wildlife.

(2) No person nay violate the follow ng specific water
quality standards for waters classified E-1:

(a) the standards in WXB-7 for carcinogens and
paraneters with a bioconcentration factor greater than 300
apply;

(b) when the natural water quality exceeds the standards
in WB-7 identified in (2)(a), the natural water quality may
not be nmade worse;

(c) the water quality shall be maintained of sufficient
quality that all designated uses of any downstream receiving
waters will be fully maintained;

(d) when the daily maxi mum water tenperature is greater
than 60°F, no permitted discharge(s) nay cause the geonetric
mean nunber of organisns of the fecal coliformgroup to exceed
1,000 per 100 mMl and 10 percent of the sanples during any 30-
day period may not exceed 2,000 fecal coliforns per 100 nmi .

(3) The narrative standards in ARM 17.30.637(1)(d) and
(2) that pertain to aquatic life do not apply.

AUTH:  75-5-301, MCA
| MP:  75-5-301, MCA

RULE V E-2 CLASSI FI CATI ON STANDARDS (1) Wat er s
classified E-2 are to be maintained suitable for agricultura
pur poses, secondary contact recreation, and wildlife. Because
of habitat, Ilow flow, hydro-geonorphic and other physical
conditions these waters are marginally suitable for aquatic
life.

(2) No person may violate the followi ng specific water
quality standards for waters classified E-2:

(a) the acute aquatic life standards in WXB-7 apply,
except for the ammoni a standards, which do not apply;
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(b) the standards in WXB-7 for carcinogens and
paranmeters with a bioconcentration factor greater than 300
apply;

(c) when the natural water quality exceeds the standards
in WXB-7 identified in (2)(a) and (b), the natural water
quality may not be made worse;

(d) the water quality shall be maintained of sufficient
quality that all designated uses of any downstream receiving
waters will be fully maintained;

(e) when the daily maxi mum water tenperature is greater
than 60°F, no permitted discharge(s) nay cause the geonetric
mean nunber of organisns of the fecal coliformgroup to exceed
1,000 per 100 mM and 10 percent of the sanples during any 30-
day period may not exceed 2,000 fecal coliforns per 100 nmi .

(3) The narrative standards in ARM 17.30.637(1)(d) and
(2) that pertain to aquatic life do not apply.

AUTH:  75-5-301, MCA
| MP: 75-5-301, MCA

RULE VI E-3 CLASSI FI CATI ON STANDARDS (1) Wat er s
classified E-3 are to be maintained suitable for agricultura
pur poses, secondary contact recreation, and wildlife.

(2) No person may violate the followi ng specific water
quality standards for waters classified E-3:

(a) the standards in WXB-7 for carcinogens and
paraneters with a bioconcentration factor greater than 300
apply;

(b) when the natural water quality exceeds the standards
in WB-7 identified in (2)(a), the natural water quality may
not be nmade worse;

(c) when the daily maxi mum water tenperature is greater
than 60°F, no permitted discharge(s) nay cause the geonetric
mean nunber of organisns of the fecal coliformgroup to exceed
1,000 per 100 mMl and 10 percent of the sanples during any 30-
day period may not exceed 2,000 fecal coliforns per 100 m;

(d) the water quality shall be maintained of sufficient
quality that all designated uses of any downstream receiving
waters will be fully maintained.

(3) The narrative standards in ARM 17.30.637(1)(d) and
(2) that pertain to aquatic life do not apply.

AUTH:  75-5-301, MCA
| MP:  75-5-301, MCA

RULE VI E-4 CLASSI FI CATI ON STANDARDS (1) Wat er s
classified E-4 are to be maintained suitable for aquatic life,
agricultural purposes, secondary contact recreation, and
wildlife.

(2) No person may violate the follow ng specific water
qual ity standards for waters classified E-4:

(a) the acute and chronic aquatic life standards in WXB-

7 apply;
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(b) the standards in WXB-7 for carcinogens and
paranmeters with a bioconcentration factor greater than 300
apply;

(c) when the natural water quality exceeds the standards
in WXB-7 identified in (2)(a) and (b), the natural water
quality may not be made worse;

(d) the water quality shall be maintained of sufficient
quality that all designated uses of any downstream receiving
waters will be fully maintained;

(e) when the daily maxi mum water tenperature is greater
than 60°F, no permitted discharge(s) nay cause the geonetric
mean nunber of organisns of the fecal coliformgroup to exceed
1,000 per 100 mM and 10 percent of the sanples during any 30-
day period may not exceed 2,000 fecal coliforns per 100 nmi .

AUTH:  75-5-301, MCA
| MP: 75-5-301, MCA

RULE VI E-5 CLASSI FI CATI ON STANDARDS (1) Wat er s
classified E-5 are to be maintained suitable for agricultura
pur poses, secondary contact recreation, and wildlife.

(2) No person nmay violate the follow ng specific water
quality standards for waters classified E-5:

(a) the standards in WXB-7 for carcinogens and
paraneters with a bioconcentration factor greater than 300
apply;

(b) when the natural water quality exceeds the standards
in WB-7 identified in (2)(a), the natural water quality may
not be nmade wor se;

(c) the water quality shall be maintained of sufficient
quality that all designated uses of any downstream receiving
waters will be fully maintained;

(d) when the daily maxi mum water tenperature is greater
than 60°F, no permitted discharge(s) nay cause the geonetric
mean nunber of organisns of the fecal coliformgroup to exceed
1,000 per 100 mMl and 10 percent of the sanples during any 30-
day period may not exceed 2,000 fecal coliforns per 100 nmi .

(3) The narrative standards in ARM 17.30.637(1)(d) and
(2) that pertain to aquatic life do not apply.

AUTH:  75-5-301, MCA
| MP:  75-5-301, MCA

RULE 11X F-1 CLASSIFI CATI ONS STANDARDS (1) Wat er s
classified F-1 are to be maintained suitable for secondary
contact recreation, wldlife and aquatic life not including
fish.

(2) No person nay violate the follow ng specific water
qual ity standards for waters classified F-1:

(a) the acute aquatic life standards in WXB-7 apply,
except for the ammoni a standards, which do not apply;

(b) the standards in WXB-7 for carcinogens and
paranmeters with a bioconcentration factor greater than 300

appl y;
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(c) when the natural water quality exceeds the standards
in WXB-7 identified in (2)(a) and (b), the natural water
quality may not be made worse;

(d) the water quality shall be maintained of sufficient
quality that all designated uses of any downstream receiving
water will be fully maintained;

(e) when the daily maxi mum water tenperature is greater
than 60°F no permtted discharge(s) may cause the geonetric
mean nunber of organisns of the fecal coliformgroup to exceed
1,000 per 100 mM and 10 percent of the sanples during any 30-
day period may not exceed 2,000 fecal coliforns per 100 nmi .

(3) The narrative standards in ARM 17.30.637(1)(d) and
(2) that pertain to aquatic life do not apply.

AUTH:  75-5-301, MCA
| MP: 75-5-301, MCA

REASON: The Board is proposing the adoption of new rules |
through IX in response to its statutory mandate to create
wat er-use classifications for waters with |ow or sporadic flow
that do not support salnonid or nonsalnonid fish. See 75-5-
301(1), MCA The adoption of new rules | through 11X is
necessary because existing rules classify all state surface
waters as capable of supporting all of the "fishable/
swi nmabl e" uses pronoted under the federal Cean Water Act
(CWA) even though sone of these waters do not support these
uses due to periodic de-watering or sporadic flows. As a
result of the current classification system point source
discharges to surface waters that are not capable of
supporting all of their designated uses are required to neet
water quality standards intended to protect uses that do not
exist. In order to elimnate the inposition of unnecessarily
stringent water quality standards in waters that are not
capable of supporting a fishery or drinking water supplies,
the Board is proposing to adopt water-use classifications and
water quality standards that protect a l|imted nunber of
beneficial wuses for constructed ditches, epheneral streans,
seasonal and sem - permanent ponds and | akes, and sporadic flow
streans. The approach taken by the Board includes various
types of surface waters that are not capable of supporting all
of the "fishabl e/sw muable" uses pronoted under the CWA.  The
Board is not proposing to adopt a single classification for
all of these waters, because there are differences in the
beneficial wuses supported by these waters that warrant
different water quality standards.

RULE X NUMERI C NUTRI ENT STANDARDS (1) No person may
violate the nunmeric water quality standards identified bel ow

(2) The nuneric nutrient and standing crop of benthic
al gae water quality standards for the mainstem Cark Fork
Ri ver from below the Warm Springs Creek confluence
(N46°11' 17", WL12°46'03") to the confluence with the Flathead
Ri ver (N4A7°21' 45", WL14°46'43") are as foll ows:
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(a) In the mainstem Cark Fork River from bel ow the Warm
Springs Creek confluence (N46°11'17", WL12°46'03") to the
Reserve Street Bridge in Mssoula (N46°52'52", W14°02' 21")
the nuneric water quality standards for Total N trogen, Tota
Phosphorus, and benthic algal chlorophyll a, applicable from
June 21 to Septenber 21, are as follows:

(i) Paraneter Concentration
Total Phosphorus as P 20 pg/L
Total Nitrogen as N 300 pg/L

(i) Paraneter Density

(Sumrer nmean) - Benthic 100 ny/square neter
al gal chlorophyll a

(Maxi mum) - Benthic 150 ng/ square neter
al gal chl orophyll a
(b) In the Cdark Fork River from the Reserve Street

Bridge in Mssoula (N46°52' 52", WL14°02' 21") to the confluence
with the Flathead R ver (N47°21' 45", W.14°46' 43") the nuneric
water quality standards for Total N trogen, Total Phosphorus,
and benthic algal chlorophyll a, applicable from June 21 to
Septenber 21, are as follows:

(i) Paraneter Concentration
Total Phosphorus as P 39 pg/L
Total Nitrogen as N 300 pg/L

(i) Paraneter Density

(Sumrer nean) - Benthic 100 ny/square neter
al gal chl orophyll a
(Maxi mum) - Benthic 150 ng/ square neter
al gal chl orophyll a

AUTH:  75-5-301, MCA
| MP:  75-5-301, MCA

REASON:  The Board is proposing the adoption of new rule X in
order to establish nuneric water quality standards for
nutrients and standing crop of benthic algae in portions of
the Gark Fork River. The adoption of new rule X is necessary
to provide a uniform nethod of determning permt limts on
the Cark Fork that is consistent with the in-stream nutrient
targets approved by EPA as a TMDL for four point sources on
the Cark Fork under the Voluntary Nutrient Reduction Program
(VNRP). Under existing rules, nutrient limts for other point
source discharges that are not subject to the VNRP/TVDL
nutrient limts are established on a case-by-case basis using
a narrative standard prohibiting "undesirable aquatic life."
The adoption of the proposed nuneric standards will elimnate
any potenti al conflicts between the in-stream targets
established for four point sources under the VNRP/TVMDL and
permt limts for other point source discharges to the dark
Fork. Alternatively, the Board is not adopting nuneric val ues
that are nore or less stringent than the in-streamtargets of
the VNRP/ TMDL, because that would unfairly place the burden of
reduci ng and maintaining nutrient levels in the Cark Fork on
the permttees that would be subject to the nore stringent
nutrient targets of the VNRP.
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4. The rules proposed to be anended provide as foll ows,
stricken matter interlined, new matter underli ned:

17.30.602 DEFINITIONS 1In this subchapter the follow ng
terns have the neanings indicated below and are suppl enenta
to the definitions given in 75-5-103, MCA

(1) "Acutely toxic conditions" neans conditions |etha
to aquatic organisns passing through the mxing zone.
Lethality is a function of the magnitude of pollutant
concentrations and the duration of organism exposure to those
concentrations.

(2) "Bi oconcentrating paraneters” neans the paraneters
listed in depart nent G rcul ar WOB- 7 whi ch have a
bi oconcentration factor greater than 300.

(3) "Carcinogenic paraneters” neans the paraneters
categorized as carcinogens in departnent G rcul ar WB-7.
(4) "Chlorophyll a" neans the mass of chlorophyll a

pi gnent _after correction for phaeophytins.

(4) through (19) remain the same, but are renunbered (5)
t hrough (20).

(21) "Phaeophytins" neans the deqgradation products of
chl or ophyl I .

(20) and (21) remain the same, but are nunbered (22) and

(23).

(24) "Seasonal | ake or pond" neans a natural depression
in the land surface that periodically holds water from
precipitation or snow and ice nelt in the i medi ate wat ershed.

(25) "Secondary contact recreation” neans activities in
or on the water where the potential for inmmersion or ingestion
of water is |low, such as wadi ng or boating.

(22) remains the same, but is renunbered (26).

(27) "Sem -pernanent | ake or pond" neans a natural
depression in the |land surface, not including reservoirs, that
receives groundwater in addition to precipitation runoff from
t he i medi ate wat ershed, and occasionally goes dry.

(23) through (26) remain the same, but are renunbered
(28) through (31).

(32) "Tot al ni trogen" neans the total ni trogen
concentration (as N of unfiltered water. This nmay be
determ ned by direct nethods, or derived as the sum of the
soluble (as N) and non-soluble (as N nitrogen fractions. The
filter used to separate the soluble and non-soluble fractions
nmust be 0.45 pum

(33) "Total phosphorus”" neans the total phosphorus
concentration (as P) of unfiltered water.

(27) through (29) remain the sanme, but are renunbered
(34) through (36).

(37) "Use attainability analysis" neans a scientific
assessnent and analysis of the factors affecting the
attai nnent of a use(s). | nformation that nmay be used i ncl ude
chem cal, physical and biological data, as well as photo
docunent ati on _and conparison to reference conditions, that are
of sufficient detail to accurately portray the Ilevel and
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potential level of use support of a waterbody. The use
attainability analysis is required by the US EPA according to
40 CFR 131.10(q), (h) and (j).

(38) "WOB-7" nmeans the department circular that is
adopted and incorporated by reference in ARM 17.30.619 and is
entitled "Montana Nuneric Water Quality Standards." This
circular establishes water quality standards for toxic,
carci nogeni c, bi oconcentrati on, nutrient, radi oactive and
har nful paraneters.

(30) and (31) remain the sane, but are renunbered (39)
and (40).

AUTH  75-5-201, 75-5-301, MCA
| MP:  75-5-301, MCA

The amendnment of ARM 17.30.602 is necessary in order to
define the paranmeters for which nuneric standards are being
adopted in new rule X and to define ternms used in new rules |
through I X, which include: "WXB-7", "seasonal |ake or pond",
"secondary contact recreation”, "sem -permanent |ake or pond",
and "use attainability analysis." Defining the parameters for
whi ch nuneric standards are being adopted is necessary because
the standards will vary depending upon the precise definition
of these paraneters. Alternatively, the Board has deci ded not
to leave these terns undefined, as that may result in the
i nconsi stent application of the nuneric standards. Def i ni ng
"WB-7" is necessary to informthe reader that the termrefers
to a docunent listing Mntana's nuneric water quality
st andar ds. In addition, defining the terns "seasonal |ake or
pond”, "secondary contact recreation”, "sem -permanent |ake or
pond” and "use attainability analysis" is necessary because
those terns have a specific nmeaning in the context of water
quality regulations and prograns. The Board has rejected the
alternative of not adopting these definitions because w thout
them the rules would be unclear and subject to various
interpretations.

17.30.619 | NCORPORATI ON BY REFERENCE (1) through (1)(f)
remai n the sane.

(q) 40 CFR 131.10(g), (h) and (j) (2000), which
establishes criteria and quidelines for conducting a use
attainability anal ysis.

(2) remains the sane.

AUTH  75-5-201, 75-5-301, MCA
| MP:  75-5-301, MCA

REASON: Prior to classifying any water under the water use
classifications, EPA requires a "use attainability analysis"

for the renoval of a beneficial use. The incorporation by
reference is necessary to ensure that a "use attainability
analysis,” in support of reclassifying a specific water body

under the proposed new rules | through IX, is conducted in a
manner consistent with EPA's regulations. Failure to perform
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a "use attainability analysis" according to EPA s regul ations
will likely result in EPA's refusal to approve a specific
wat er body's reclassification.

5. Concerned persons may submit their data, views or
argunents, either orally or in witing, at the hearing.
Witten data, views or argunents may also be submtted to the
Board of Environnental Review, P.O Box 200901, Helena,
Mont ana 59620- 0901, faxed to (406) 444-4386 or emailed to the
Board Secretary at "ber @tate.nt.us" and nust be received no
later than 5:00 p.m, My 20, 2002. To be guaranteed
consideration, the coments nust be postmarked on or before
t hat date.

6. Thomas G Bowe, attorney for the Board, has been
designated to preside over and conduct the hearing.

7. The Board maintains a list of interested persons who
wi sh to receive notices of rulenmaking actions proposed by this
agency. Persons who wish to have their nanme added to the |ist
shall nmake a witten request that includes the nane and
mai | i ng address of the person to receive notices and specifies
that the person wishes to receive notices regarding: air
qual i ty; hazardous waste/waste oil; asbest os control;
wat er/ wast ewat er treatnment plant operator certification; solid
waste; junk vehicles; infectious waste; public water supplies;
public sewage systens regulation; hard rock (netal) mne
reclamation; mgjor facility siting; opencut mne reclamation

strip mne reclamation; subdi vi si ons; renewabl e energy
grants/l oans; wastewater treatnent or safe drinking water
revol vi ng grants and | oans; wat er quality; CECRA;

under ground/ above ground storage tanks; MEPA; or general
procedural rules other than MEPA. Such witten request may be
mai |l ed or delivered to the Board of Environnmental Review, 1520
E. Sixth Ave., P.O Box 200901, Helena, Mntana 59620-0901,
faxed to the office at (406) 444-4386, enmailed to the Board
Secretary at "ber@tate.nm.us" or may be nmade by conpleting a
request format any rules hearing held by the Board.

8. The bill sponsor notice requirements of 2-4-302,
MCA, do not apply.

BOARD OF ENVI RONMENTAL REVI EW
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By: JOSEPH W RUSSELL
JOSEPH W RUSSELL, M P.H.,
Chai r per son

Revi ewed by:

JOHN F. NORTH
JOHN F. NORTH, Rul e Revi ewer

Certified to the Secretary of State, April 1, 2002.
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